
, Au9 2 I 1991 

District Counsel, San Jose 
ATTN: Steven A. Wilson 

Chief, Branch 1 CC:IT&A 

  -------- ----- --- ------------------- -- ---------- ----- -------------

This is in response to your memorandum to Assistant 
Chief Counsel (Income Tax and Accounting), Chief, Branch 10 
on August 2, 1991, and telephone conversations with Richard 
Ainsworth and Steven A. Wilson on August 20, 1991, regarding 
the above-entitled case. Based on the information you have 
provided, it is our position that the taxpayer was permitted 
to use the installment method during fiscal years   ----- and 
  ----- pursuant to section 7905(b) relief granted by- ------- Rul. 
-------- 1987-I C.B. 145. This position is consistent with 
technical advice memoranda issued by the Service in 1990 and 
1991. 

This issue has been coordinated with Gerald Horan and 
Thomas Moffit of CC:TL. If you have any questions, please 
contact Robert Casey or Rochelle Pickard at FTS 566-3637. 
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A: 

Internal Rcivonur servlcc 
memorandum 

&fez Nov 9’ ‘xi0 
to: Di8trlct Couneel 

San Joae 
*- Attn: Christopher J. Croudhce 

ftOtTX AsslStant Chief Counsel (Income Tax tml Aaaowlting) 
Chief, Branoh 10 

* 

eub]ect:   -------- ------------- --- -------------------
--------- ----- -------------

WC axe responding ta your nrauoran&un dated October 31, 1990 
which requested our v2ewa oonceti.ng how the government should 
answer the above-nanQ4 t&xpaybP’s petition far PedtterOLnatioa 
of deficie%y filed 5.n the Tax Cox.rt on   ------------ ----- ------- ~3 
how the gowrmmnt should frame its befe------

h’o are encloblng E copy of a T~chnlcal Advice Mmorandqm 
13~~8~3 to the Dirrtriot DirectoF, Portsmouth, N%. The technical 
advice lr~volvcn facts substantially siaalar to the se at 
pcint. The technloal advice coIzcludtis that Rev, RqJ 3 7-4E, 
1987-l C.B. 145 should be applied prospectively and cannot be 
applied to tax years begtiting before 1967. 

AltkoSJgh ve rccognnice, as you are awera, that te&UIlCai 
advice r~oranams 228 not pasaedeatial, the rationale is 
applicable to sLtuatlone that are ~Mllr. The rstlonalo In 
thlA docunent will be applicable to situations that zwe 
slmllar. It appears that your sltuatlon le similar to the!: 5.n 
the technical advice mmomndwa. 
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mm% NO.1 0453-1000 

~trol NO. TR-32-0009649 

Di~trbt Dire&or 

Taxpeyer~e tlemer 
Tupryer ’ . AddreS8 : 

~axpeyer'e IdentSfice 
Years Involved: 

No Conference Beld. 

ISSUE 

whether the texpeyerwes properly using the installment method 
of accounting for eeles income in taxable peezm ended Pebruarp 28. 
1986, end February 28, 1987., . . 

FbCTS 

The taxpayer ie a corporetion that menufectures, sells, end 
installs a certain type of equipment. The tarpeymt'8 tSxSblS yeear 
is from March 1 ta Februwy 28. Prior to the year ending February 
26, 1986 (86021, thetarpayerseportedinoome on the 8ccrualmethod 
of socounting. Prior to December 22, 1985, the texpayerrS Znvoico 
tarn were 100% of th6 amount billed due in 30 days, with a 1% 
discount if paid in full within 10 drya. On December 22, 1985, the 
taxpayer ohenqed the terms of eels8 to all ouetomers to 901 payment 
of the total billed in 30 days snd 10% in 40 days. The la discount 
for early payment wee disoonthumd for all oustomere. Even after 
the chnqm in payment tesms, ouatomere typfoally paid the entire 
amount due in a single paymsnt. Therm ware a0 charges for late 
payments under either the old or new invo$oing methode. 

For 8602, the taxp~pmr elected to report Lts income from the 
pmriod Deo+bar 22, 1935 to Fetmmry 23, 1966 on the inetellment 
mcthod. The taxpayer attached the required statement describing 
its installment plan to it6 return for that peer, and filed a ' 
Schedule M adjustment for that portion of that ye-"8 income. The . 
taxpayer reported sales for the entire year 8702 on the inetsllment 
method. 
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Rev. RUI. 87-49, 1987-l Cd. 145 VU publiehed on June 22, 
1987. That +uling oonsidued the Inoome 'pax rego1etionx 
definitions of minet811Umnt Bale8 PlWL* The *notO rOgerdlng the 
payment tt~9 of u-m ttxpwtr presented in tht rulinp ~8~8 
identical to the new ttme afford bY the tarpeYer bra. Under the 
euthoritp of Inttmml RtVtnut Code (mat) eeOtiOn 7805(b), the 
ruling did not apply to tax pun besinning befort the data of 
publication of the xullng. 

TM 1987 Pevenut Act, P.G. 100-202. rtptl@8 tht inrtal~~t 
method for dealem, tfftetivt for ttltt Occurring titer Docmber 
31, 1987. ~bie change in l pplimbl* 18~ Occulted bring thm 
ttxptytrss ytu 8802. Tr*pnyu changed its Stthob of 8c00mtmg 
and tecwnttd for l l1 m&lee during 8902 on the •Oor~1 met&a. 
TaQtyer reported the deferred ineomt from tht prtoiousiy rtporttd 
insttlfmtnt sales in that !WUr The taxp8yer did not file a FOG 
3115 An connection with M5 chsnge* 

Aa e result of the l xemination 6f the tax9wer's xeturna for 
8602 and 8702. adju&nmnt8 havt been propored t0 dieallow tit 
taxpayers USI~ of tht instdmant method during thOBe Periadr. 

AFPLiC!ARLE LAW ANU RAWOZ?ALE 

Prior to the 1987 ROVenui Act, Code t%eCtiOn 45% provided 
glee for the uee of the installment method by dtaltre in personal 
P=R*rty. Under that Code 8ectlon. persons who regularly sold or 
dispo&xA of persontl property on the fr&tlhtd PIan oquld report 
income under the f.nstallmPnf method. Seotion 10202(b) of tht 1997 
Revenue Act reptalad thm installment SNWd iOt dealwe in 
property- Section 10202(b) was made effective for inMxU.ment 
obligations trlsing from dixpomitionx after Dtcevbtr 91, 1987, by 
wbsection (e)(2). 

Regulations section 1.453-2(b)(l) defines 's8le On the 
$natal~mentpaan" as n[t] sale of personal prop-a* by the tupayu 
under any plan for the sale or other disposition of personal 
prOQtXty which plan, by itx tenUS UX! oonditlonr, COnttmpl8ttt that 
l ech 8ale under the plan mill be paid for in fvo Ot InoTe 
payments * . .' The alternative dtf%nition of %ale on at 
lnstallm8nt plen" is offtred’undw Regulation6 l tctlon 1.453- 
2(b)(2), tv: 

[a] salt of pereonal property tw tht txxPaYer under enY plan 
for the rule or other d.lspotitlon of personal prope*- 

(i) WNch plan. by it8term tnd oonditione, conttmplatts 
that N&J rrle vi11 b0 paid for In tYb or mbro prylatntp, 
and 
(ii) WUch 8tlt is in fact paid fo? in tub or mom 
payments. 
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Rmgulstioaa meetSon L433=2(b) provldaa that l ftMr subwetfon (5) 
or (21. may oatisfy the rsquirbmbnts for %alb ma the fastmllmbnt 
pan.. 

Revenue Ruling 71-591, 1971-2 C.B. 229, wnsidared thm 
rpplication of rection1.453-2(b) of Mb Regulationa to 8 plan with . 
credit terms pxwiding for deferred multiple payment6, but also 
providing 8 discount for.early payment sf lzhe entirr mount dub. 
Bawd on the discount term, the revmnua ruling concluded that the 
taxpayer dfd not watemplrta the eaeh ralr voutd be pbld for in 
Lnetellmsnte uad the provimione oetian 1.453-2[b)(l) were not 
ortisfhd. Rowwmr, bmmed on 8mAlora &.1S3-2(b1(2), tbm rull.ng 

. . 
concluded thet the taxpayer could report #orb paymente actually 
tecrivediaiwtall.mmnts onths Lnstalmtplan. 

CmYt. 
W.T. Grant 6%. v. Coauuissionerbf~f F.2d 111s (2d. CAr. 19731, 

denied, 416 W 6. 937 (-i 
explanation of thm Regkions ce&Un:l 

offered the follewLng 

The primary dist%nction between 81.453~Z(b)(l) snU S1.453- 
2(b)(2) sales on Lnstrllxwntptans foousw on thla oblfgation 
of tha tkucpaybr [to prwm that g&in on the taxes is in fact 
recmfvpd in insthllm~tt] . Vherm there Is 6 8epar8tb oontract 
for 8scih sale in whleh the parties contract for installmerit 
payments for tha purchase of a particula.r item, the 
Commisrioner will accept the p~OM#ioaa for periodic payments 
as establishing such payments. Where, however. the parties’ 
contract covers e number of sales BCJ specific intent in 
demonstrated 8s to any paetiaule purchs80; It ;Le n&t unl$Jcbly 
then that while Irk8tbLlWnt p6ymntn m8g h mad* on a great 
number of sales, some will be paid fn single payments. As 
intent cannot bb demcmstratbd specifioally proof of actual 
multiple payments is reQuirbd. 

rd. at 1118. The corirt believed Mat %f installmoent plans were 
~danoed by 5ndiv;ldual sontractm foor l ach sale, and @ contract 
contained terms and conditiane far multiple payments, than the 
Commissioner would prmsumr a legitimrte installment pIan and allow 
uea of the inrtsllment at&hod of wzountfng for sales under the 
pl%n* According to the court, uuch plan8 ratisfied the first 
~ltemstive defWtAon und- Regulatioru section 1.453-2(b). 

The Intern81 Rmvmnus SoIpiw fasued guidanw on the 
interpretation of the 8setion 453 nguletioas in June. 1987, in 
Rev. Rul. $748, 1987-l C.B. 213, 116, which hmld that: 

[iJf 8 dealer cannot reaeonebly expect that, in general, 
austomers will pay for tale8 tituo or more paymento, the plan 
doer sot, by it.m termr aad conditions, cantemplate that oath 
*ale vi11 be ptid Eer in two or more paymeato. In rush a 
&se, the dealer will bm permitted to report u saleo on the 
installment plan only those sales that are fn fact paid for . 
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in two or Dora paymenta. . 

Thm ruling involved invoice tarma of 90% due in 30 daym, 10% due 
in 40 days, where approximately 508 of the salor wuo actu8llp pa&d 
for in one payment. ?he rut&g was not to be l pvlied with 
retrosatlve effect, pursuant to the euthority of Code 8ection 
7805(b). 

. 

The taxable peu8 at Asrue hen occurred before tlao l ffectfve 
dete of Rev. Rul. 87-48. At that time, the only pub1iah.d *dams 
by ttm Smrvico statad that tha offering of discount term along 
with installment payment tums did not contemplate that e 8alo 
would be plzd In two lnstallamnt8. 

The taxpayer berm, am in tbo fects of Rev. haul. 87-48, 
invoiced each customor offering tsmus of 901 payment in 30 days and 
101 in 40 days. Customers typiCelly paid %.n full fn one Q8yment. 
The taxpayer wae improptrly wing the installment method of 
accounting basad on the interpretation of Regulations nection. 
1.453-2(b)(l) in Rev. Rul. 87-48. 

Based solely on tha prorpectivo effective date of Rev. Rul. 
87-48. the taxpayer will not be required to change Its method of 
accounting for the yearn E602 and 8702 from the instrllpnt method 
to the accrual method. 

A copy of thi8 technical adobe memorandum ie to be given to 
the taxpayer. Sectfon 6110(j)(3) of the Code provides that it is 
not to be used or cited as pro-dent. 

-BND- 
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